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J  U  D  G  E  M  E  N  T 

 

1.)  The prosecution in this case was launched by lodging of an ejahar 

with the Officer in Charge of the Sootea Police Station on 2/03/2007 

by the informant, Smt Mina Debi (thereafter referred as informant) 

to the effect that while she was working as a cook in the Dangipol 

Tea Garden she met the accused person Shri Hemanta Nath 

(hereafter referred as accused no. 1) who was working as a labour 

there.  Therafter the accused no. 1 Hemanta Nath on 20.11.2005 

took the informant at his home in order to get married to her. After 

bringing the informant at his home accused no 1 and the informant 

started to live as husband and wife. However after some days 

accused no 1 started to torture her physically and also asked her to 

leave the house. Moreover the mother, sister and other relative of 

the accused no 1 also started to torture the informant physically. 

Several times the villagers resolved the matter and asked the 

accused no 1 to keep the informant properly but the accused person 

no 1 continued to torture the informant. The informant was 

thereafter finally thrown out of the accused no 1 house and was 

made to stay in bad condition hut. After staying there for four 

(months or days not specified in the ejahar)      on 6/4/2006 

accused Dharmeshwar Nath (hereafter referred as accused no 2) 

helped accused no 1 to run away to Guwahati and stay along with 

him. Thereafter the informant had been staying alone with great 

hardship without any support from the accused no. 1’s family and 

had been working in a brick factory to earn her living.  

2.) The police upon receipt of the ejahar registered Sootea Police 

Station case no: 23/ 2007 under sections 323/354/406/417 r/w 34 

of the Indian Penal Code (IPC) and started investigation of the case. 

Upon completion of the investigation, the police submitted 



chargesheet against the accused persons namely Shri Hemanta 

Nath and Shri Dharmeshwar Nath under section 406/417/346 r/w 

34 IPC. 

3.) The accused persons were called upon to enter trial. However 

accused Shri Dharmeshwar Nath was declared a proclaimed 

offender after due execution of proclaimation and attachment since 

he was not traceable in spite of best efforts and the case proceeded 

against accused Hemanta Nath only. Copies of all the relevant 

documents were furnished to the said accused person Hemanta 

Nath.  Particulars of offence punishable U/S 417 IPC were read over 

and explained to the accused to which he pleaded not guilty and 

claimed to be tried.  

4.) The prosecution in support of its case examined as many as three 

witnesses; whereas the defence declined to adduce any evidence. It 

should be pertinent to mention that the other witnesses including 

the informant could not be found, in spite of several efforts to 

procure their attendance; as such the evidence of the prosecution 

was closed, considering the long pendency of the case.  Recording 

of the statement of the accused U/S 313 CrPC was dispensed with 

due to want of incriminating material against him. 

5.)  Upon the case set up by the prosecution I have framed the 

following point for determination in this case in order to arrive at a 

definite finding as regards the matter in dispute- 

(i.) Whether the accused person caused damage to the 

mind, body and reputation of the informant by not 

marrying her and thereby committed offence under 

section 417 IPC? 

 

DECISION AND REASONS THEREOF: 



 

6.)  I have gone carefully through the entire evidence and the materials 

on the record.   

7.) PW 1 Sunaram Nath had stated in his deposition that the informant 

and the accused person Hemanta Nath stayed as husband and wife 

but later on the said accused left the informant and went away due 

to some household dispute. Thereafter the informant stayed in the 

house of the accused person for few days and then she went away. 

He further stated that the said incident took place around 5-6 years 

back. In his cross examination the said PW1 had stated that he 

have seen the accused person bringing the informant in his house 

as he stays nearby the house of the accused person Hemanta Nath. 

Further he had stated that the villagers have several times sort out 

the differences between the accused person and the informant and 

advised them to stay together. He also stated that he knows that 

the accused person and the informant are husband and wife 

although he had not himself seen the accused person getting 

married to the informant.  

8.)  PW 2 Shri Madan Nath had stated that he neither know the accused 

person nor the informant personally. Further he had stated that 

around 8 – 9 years back while he went to the village of the accused 

person he was asked to preside over a meeting although he did not 

know the reason of the meeting initially. While the discussion in the 

meeting was going on he came to know that the accused person 

Hemanta Nath had brought the informant along with him. After the 

meeting it was decided unanimously that the accused to keep the 

informant with him. He further stated that the accused Shri 

Hemanta Nath was not present in the said meeting. Later on PW 2 

had heard that the informant went away somewhere and presently 

he has no knowledge about her whereabouts. In his cross 

examination the said PW 2 said that he has no knowledge as to 

whether the accused person Hemanta Nath has brought the 



informant Meena Debi or not as he have never seen them together 

in Silabandagaon. Also he had stated that none of the active 

members of the meeting could say firmly that the accused person 

Hemanta Nath and the informant are husband and wife. He also 

stated that he had met the informant only once in the said public 

meeting around 8-9 years back and till date he have not seen her. 

He also admitted in the cross examination that none of the villagers 

have seen the accused person Hemanta Nath and the informant as 

husband and wife as the accused Hemanta Nath have never stated 

anyone whether he got married to the informant or not.  

9.)  PW 3 Smt Lili Devi who is the mother of the accused person 

Hemanta Nath has stated in her evidence that while her son 

Hemanta Nath came home from Arunachal Pradesh around 8 years 

back he got along with him the informant. She further stated that 

when she asked the informant about her visit then the informant 

said that she had come to Assam for a tourist visit. PW 3 also stated 

that during the informant’s stay in her house she came to know that 

the informant have children. She also stated that although the 

informant had stayed in her house for one month she has no idea 

whether her son Hemanta Nath and the informant had any plans to 

get married. However the said PW 3 was declared hostile during her 

examination and did not support the case of the prosecution when 

she denied that she had not stated in her statements before the I/O 

that she knew that her son Shri Hemanta Nath wanted to marry the 

informant and since the informant did not belong to the same caste 

of theirs she did not approved of their marriage. The said PW 3 also 

denied that she have not stated that the accused person Hemanta 

Nath and the informant had stayed together as husband and wife in 

her statement before the I/O. In her cross examination she stated 

that she have not given any statement before the I/O as she was 

not interrogated by the I/O with regard to this case and further 



stated that her son Shri Hemanta Nath never got married to the 

informant.  

10.) On perusal of all the evidences on record, I am of the 

considered view that although PW 1 had stated in his evidence that 

he had seen the accused person Shri Hemanta Nath and the 

informant staying together as husband and wife in the house of the 

accused person nowhere in his evidence the dishonest intention of 

the accused person to cheat the informant could be make out which 

is the essential ingredient for the offence of cheating as defined 

under Sec 415 IPC as he himself has stated that the accused person 

went away leaving the informant due to some misunderstandings 

between them. Further PW 1 had himself stated in his cross 

examination that he do not know whether the accused person 

Hemanta Nath and informant are married or not since he have not 

seen the accused person Hemanta Nath and the informant getting 

married. Also he has stated that the informant had never stated 

anything to him personally with regard to her relationship with the 

accused person Hemanta Nath. As such all these different 

statements of  PW 1 in his evidence shows that only on the basis of 

presumption he is stating that the accused person Hemanta Nath 

and the informant were husband and wife as he saw  the informant 

staying in the accused person Hemanta Nath’s house. Therefore 

these different statements of the PW 1 cannot be relied upon to 

establish the guilt of the accused person Hemanta Nath beyond 

reasonable doubt. Further from the evidence of PW 2 it has come 

out that he does not belong to the same village where the accused 

person and informant’s alleged incident took place. He was asked to 

preside over a meeting with regard to a matter of which he initially 

had no knowledge. It is only during the meeting he came to know 

that the informant was brought by the accused person Hemanta 

Nath in the said village and now in the said meeting it was decided 

unanimously by the gathering that the accused person should 



accept the informant. He himself stated that none of the resident of 

the village where the alleged incident took place could firmly state 

in the meeting that the accused person Hemanta Nath brought the 

informant in order to get married to him. Also PW 3 who was 

declared hostile had made no statements to corroborate the fact the 

accused person had brought the informant in order to marry her. 

She had outwardly denied that she made any statements before the 

I/O. It is important to mention here that PW 3 is the mother of the 

accused person Hemanta Nath and was also initially a named 

accused in the ejahar. As such her statement cannot be relied upon 

at all since she is an interested witness in this case. Lastly the 

informant who is the victim of this case her attendance could not be 

procured in spite of several attempts by the prosecution to procure 

her attendance. Also I am of the view that in the present case the 

failure to examine the victim who is the principle witness of this 

case makes the case of the prosecution itself weak so as to prove 

the guilt of the accused person Hemanta Nath beyond reasonable 

doubt since she had alleged in her ejahar that the accused person 

had committed cheating upon her as a result of which her 

reputation, mind and body was damaged and harmed. Thus, from 

the evidence of the above witness only, I find it difficult to convict 

the accused person. 

9.) As such in view of the discussions made above it is held that the 

prosecution has failed to prove that the accused persons have committed 

the alleged offence of cheating at the relevant time as alleged in their 

ejahar. 

10.)DECISION:  The prosecution has failed to prove that the accused 

person Hemanta Nath have committed the alleged offence of cheating at 

the relevant time as alleged in the ejahar; as such the point for 

determination is answered in the negative and in favour of the accused 

person Hemanta Nath. 



ORDER 

11.) In view of the discussions made above and the decision 

reached in the foregoing issues it is held that the prosecution has 

failed to prove the charge against the accused person Hemanta 

Nath; as such the said accused person Hemanta Nath is acquitted of 

the charge under section 417 r/w 34 IPC and is set at liberty 

forthwith.  

 

12.) The bail bond of the accused person and his surety shall remain in 

force for another six months from today. 

13.) The case is disposed of on contest without cost. 

 

Given under my hand and the seal of this court on this the 5th day of 

November, 2014 at Tezpur. 

 

Meenakshi Sarmah 

 Judicial Magistrate First Class, 

Tezpur, Sonitpur 

 

 

 

 
 

 
 
 

 
 
 

 
 



APPENDIX 

 

PROSECUTION EXHIBITS: 

NONE 

 

DEFENCE EXHIBITS 

NONE 

 

COURT EXHIBITS: 

NONE 

 

PROSECUTION WITNESSES 

1) SHRI SUNARAM NATH 

2) SHRI MADAN NATH 

3) SMT LILI DEVI 

 

DEFENCE WITNESSES 

NONE 

 

COURT WITNESSES 

NONE 

 

 

Meenakshi Sarmah 

 Judicial Magistrate First Class, 

Tezpur, Sonitpur 

 

 


